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Any person aggrieved by this- Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

T TCRTL BT LG A~
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warechouse. -
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In case of rebate of duty of excise on goods exported to any country or ferritory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise {Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

_{CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:

. In case of appeals other than as mentioned above para.



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise{Appeal) Rules, 2001 and shall be
. accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) % 9% waTia et A e we arer Rt i @ o sarer arntda e st g ST
ST, AT SETEH Qo e JATAHT eI ATEEH (Frarfafe) [, 1982 ¥ Az 8
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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10 &30E TUT g1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994). ’

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6){i) = areer 3 T erdier sfdeReor 3 aHer Stat (O SET e AT gve feraTiad & A | Y I
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In view of above, an appeal against this order shall lie before the Tribunal on

yment of 10% of the duty demanded where duty or duty and penalty are in dispute,
penalty, where penalty alone is in dispute.”
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F.No, GAPPL/COM/STD/95/2022

3[Hiferg SMesT / ORDER-IN-APPEAL

The Deputy Commissioner, CGST Division-Kalol, Commissionerate-
Gandhinagar (hereinafter referred to as the ‘Department’), in pursuance of the
Review Order No. 01/2022-23 dated 03.06.2022 issued from F.No. GEXCOM/
REV/ GST/ OO/ 1412/ 2022- REV- O/o COMMR-GST-GANDHINAGAR by
the Commissioner, CGST & Central Excise, Gandhinagar, has filed this appeal
against the Order-in-Original No. 04/ST/REFUND/DC/2021-22 dated 24.02.2022
(hereinafter referred to as the “impugned order”) passed by the Deputy
Commissioner, CGST Division-Kalol, Commissionerate-Gandhinagar (hereinafter
referred to as the “adjudicating authority”) in the matter of M/s. Sintex Industries
Limited, Near Seven Garnala, Kalol, Tal-Kalol, Dist. Gandhinagar (hereinafter

referred to as the “respondent”).

7 The facts of the case, in brief, are that the respondent is a manufacturer of
Plastic Utility products having manufacturing facilities across India. The
respondent were also having Service Tax Registration No. SD/KLL/ISD/01/2005
dated 28.11.2005 as Input Service Distributor (hereinafter referred to also as ISD).
The respondent had filed a refund claim for an amount of Rs. 4,04,11,541/- on the
basis of OIO No. AHM-EXCUS-003-COM-023-20-21 dated 24.08.2020 passed
by the Commissioner of Central GST and Central Excise, Gandhinagar. Their
application for refund was rejected vide OIO No.04/S-Tax/Refund/DC/2020-21
dated 29.01.2021-passed by the Députy Commissioner, CGST Division-Kalol,
Commissionerate- Gandhinagar. Being aggrieved, the respondent filed an appeal
before the Commissioner (Appeals), CGST, Ahmedabad, who decided the issue
vide OIA No.AHM-EXCUS-003-APP-50/2021-22 dated 29.10.2021 in favour of

the respondent.

2.1  Thereafter, the respondent tendered an application dated 29.11.2021 seeking
Refund amounting to Rs. 4,04,11,541/- alongwith Interest @ 12% per annum. A
Show Cause Notice F.No.GEXCOM/RFD/CE/121/2020-CGST-DIV-KLL-
COMMRTE-GANDHINAGAR dated 24.01.2022 (in short ‘SCN’) was issued,
proposing rejection of Interest @ 12% on the Refund amount. The SCN was
decided vide the impugned order wherein the refund for an amount of Rs.
4,04,11,541/- was sanctioned under Section 11B of the Central Excise Act, 1944
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F.No. GAPPL/COM/STD/95/2022

(CEA, 1944) alongwith Interest amounting to Rs.2,44,01,927/- under Section
11BB of the CEA, 1944 (@ 6% per annum).

3.  Being aggrieved with the impugned order, the Department has preferred this
appeal on the grounds as mentioned in the subsequent paragraphs, with a request to
set aside the impugned order to the extent of inappropriate sanction of interest from
the date of payment of amounts instead of from the expiry of three months of date
of receipt of refund application and to remand the case back for re-ascertaining the

interest in terms of Section 11BB of the Centfal Excise Act, 1944.

3.1 The refund was sanctioned by the adjudicating authority consequent upon
OIA No. AHM-EXCUS-003-APP-50-2021-22 dated 29.10.2021 issued by the

O Commissioner (Appeals), CGST, Ahmedabad. The appellate order held that the
respondents were entitled to refund of the amounts deposited by them alongwith
interest in terms of Section 11BB of the Central Excise Act,1944. The
Commissioner (Appeals) also held that the refund had arisen as a consequence of
OIO passed by the Commissioner, CGST, Gandhinagar and therefore the refund
claim filed by the respondents was to be decided within the framework of Section
11B of the Central Excise Act,1944,

3.2  Section 11B and 11BB of the Central Excise Act, 1944 read as :

Section 11B. Claimfor refund of duty and interest, if any, paid on such duty . —
O (1) Any person claiming refund of any 1 [duty of excise and interest, if any, paid
on such duty] may make an application for refund of such 2 [duty and interest, if
any, paid on such duty] fo the Assistant Commissioner of Central Excise or
Deputy Commissioner of Central Excise before the expiry of one year from the
relevant date in such form and manner as may be prescribed and the application
shall be accompanied by such documentary or other evidence (including the
docuinents referred to in section 124) as the applicant may furnish to establish
that the amount of 1 [duty of excise and interest, if any, paid on such duty] in
relation to which such refund is claimed was collected from, or paid by, him and
the incidence of such 2 [duty and interest, if aﬁy, paid on such duty] had not been
passed on by him to any other person :
Provided that ...

Section 11BB. Interest on delayeai refunds. —

If any duty ordered to be refunded under sub-section (2) of section 11B fo any
applicant is not refunded within three months from the date of receipt of
application under sub-section (1) of that section, there shall be paid to that

applicant interest at such rate, not below five per cent and not exceeding thirty
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per cent per annum as is for the time being fixed by the Central Government, by
Notification in the Qfficial Gazeite, on such duty from the dote immediately after
the expiry of three months fiom the date of receipt of such application till the date
of refund of such duty :

Provided that where any duty ordered to be refunded under sub-section (2) of
section 11B in respect of an application under sub-section (1) of that section
made before the date on which the Finance Bill, 1995 receives the assent of the
President, is not refunded within three months from such date, there shall be paid
to the applicant interest under this section from the date immediately after three
months from such date, 1ill the date of refund of such duty.

Explanation . - Where any order of refund is made by the Commissioner
(Appeals), Appellate Tribunal , National Tax Tribunal or any court against an
order of the Assistant Commissioner of Central Excise or Deputy Commissioner
of Central Excise, under sub-section (2) of section 11B, the order passed by the
Commissioner (Appeals), Appellate Tribunal , National Tax Tribunal or, as the
case may be, by the court shall be deemed to be an order passed under the said

sub-section (2) for the purposes of this section.

3.3 The Commissioner (Appeals) had considered the amounts paid by the
respondents as tax/duty and therefore ordered to sanction the refund in terms of

Section 11B of the Central Excise Act, 1944 and to sanction the interest on delayed

payment of refund in terms of Section 11BB ibid.

3.4  Although the respondents have claimed that the amount paid by them should
be treated as deposit, they have not challenged the findings of the Commissioner
(Appeals) vide OIA No. AHM-EXCUS-003-APP-50-2021-22 dated 29.10.2021.
Refund of deposits/pre-deposits are provided under Section 35FF of the Central
Excise Act, 1944 whereas, the OIA had directed for payment of refund in terms of
Section 11BB of the CEA, 1944. Hence , the adjudicating authority has erred in
deciding the refund claim by treating the amount paid by the respondents as a
deposit and granting interest from the date of payment of the said amount in terms
of Section 35FF. '

3.5 The impugned order states to sanction the Refund under Section 11BB of the
CEA, 1944, however while quantifying the Interest, the adjudicating authority has
granted interest from the date of payment in terms of Section 35FF, hence the
adjudicating authority has erred by going beyond the scope of the OIA and

inappropriately sanctioned the interest from the date of payment and not after three

Kﬂ;‘;morﬁhs from the date of receipt of refund application.
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3.6 Reliance is placed on the decision of the Hon’ble Supreme Court of India in
the case of Ranbaxy Laboratories Vs Unién of India reported at 2011 (273) ELT 3
(SC) and the decision of the Hon’ble CESTAT, Ahmedabad in the case of Wonder
Packaging Industries Vs. CCE & ST, Ahmedabad-1I1L.

4. Personal Hearing in the case was held on 09.01.2023 Shri Chintan Vasa,
Chartered Accountant, appeared for personal hearing as authorised representative
of the respondent. He submitted a written submission during hearing as cross-
objection to appeal. He re-iterated the submissions made in the cross-objection to
appeal. None appeared from the department.

4.1, Vide the written submission, the respondent has submitted their cross
objection as detailed below:

> The appeal filed is not in accordance with law as the same was required to
be filed in terms of Section 84(1) read with Section 84(2) of the Finance Act,
1994 whereas the same is filed in terms of Section 35E of the Central Excise
Act,1944. '

» In terms of Section 84(1) of the Finance Act, 1994, the appeal is required to
be filed within 3 months from the date of the impugned order which expires
on 23.05.2022 and the appeal has been filed by the department on
03.06.2022. Hence, the same is barred by time limitation. '

O » The fact that the refund granted to the respondent was actually a deposit
made by them during the course of an investigation and this fact was
submitted by them during the course of litigation, hence the amount was a
deposit and not a tax.and eligible for refund. They relied on the following
decisions :

o Commissioner of central Excise (Appeals), Bangalore Vs KVR
Construction reported in 2012 (26) STR 195 (Kar.)

o Swastik Sanitaryware Ltd. Vs UOI [2013 (296) ELT 321 (Guj.)]

o Joshi Technologies International, Inc India Projects Vs UOI [2016 (6)
TMI 773 Gujarat High Court]

> They contended that various judicial authorities have ruled that amount paid
to the Government, which is not liable to be paid, shall be treated as a
deposit and liable to be refunded. In support they have cited the following
decisions :

o Geojit BNP Paribas Financial Services Vs CCE, Cus & S.T, Kochi
[2015 (39) STR 706] delivered by Kerala High Couat.

g
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o Dayapara Tea Co. Ltd Vs Assistant Collector of Central excise &
Others [1998 (35) ELT 292 (Cal.)] delivered by Kolkata High Court.

o CCE, Bangalore-IIl Vs Motorola India Pvt.Ltd [2006 (206) ELT 90]
delivered by Karnataka High Court.

o Heavy Bngineering Corporation Ltd. Vs UOI [2004 (167) ELT 396]
delivered by Calcutta High Court.

o Hindustan Insecticides Ltd. Vs Assistant Collector of Customs [1992
(58) ELT 458].
> It is a settled law that amounts paid during the investigation are considered
as deposits and are liable to be refunded if adjudged or held that such
amounts are not tax/duty. In support they cited the following decisions :

o Commissioner of Customs Vs Mahalaxmi Exports [2009 (12) TMI
555 _ Gujarat High Courf]

e Commr. of Cus, Bangalore Vs Motorola India Pvt Ltd [2006 (4) TMI
390 — Cestat, Bang.] '

o M/s Maheshraj Chemicals Pvt.Ltd Vs CCE., Ahmedabad [2014 (7)
TMI 150 — Cestat, Ahmedabad]

o M/s Nissan Copper Ltd. Vs CCE & ST., Vapi [2014 (8) TMI 222 -
Cestat, Ahmedabad]

o M/s Parle Agro Pvt.Ltd Vs CCE, Noida [ 2017 (2) TMI 984 — Cestat,
Allahabad]

> Circular N0.984/08/2014-CX dated 16.9.2014 issued by the CBEC
stipulated at Para-3 that the amounts paid during investigation take the
colour of a pre-deposit. At Para-5 of the said circular further states that pre-
deposit is not a duty and hence should be refunded within 15 days of the
letter seeking refund. They also cited the following decisions in support:

o Paper products Ltd Vs CCE 1999 (112) ELT 765 (SC), the Apex
Court held that Circulars issued by the Board are not just binding on
the department, but the department is also precluded from challenging
the correctness of the said Circulars even on the ground of the same
being inconsistent with the statutory provisions.

o Similar rulings in Collector of central Excise, Vadodra Vs Dhiren

Chemical Industries [2002 (143) ELT 19 (SC]
CCE Vs Usha Martin Inc. [ 1997 (94) ELT 460 (SC)]
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> Regarding the applicability of interest from the date of deposit they
distinguished the citations cited by the adjudicating authority and referred to
their submission before the authority in their appeal against the impugned

order.

5. I have carefully gone through the facts of the case, grounds of appeal, the
oral submissions made at the time of personal hearing and additional submission
given by the respondent. It is observed that the issue to be decided in this case is
Whether the impugned order sanctioning Interest under Section 11BB of the
Central Excise Act,1944 on delayed refund, from the date of deposit of the amount

is legal and proper or otherwise.

6. In the present appeal, the contention of the department is that, the
adjudicating authority was directed by the Commissioner (Appeals) vide OIA No.
AHM-EXCUS-003-APP-50/2021-22 " dated 29.10.2021for sanctioning the refund
claim to the appellant in terms of Section 11B of the Central Excise Act, 1944
alongwith interest in terms of Section 11BB of the Central Excise Act, 1944,
However, while sanctioning the interest, the adjudicating authority has erred in
granting interest from the date of deposit of the amount instead of sanctioning
interest from the expiry of three months of date of receipt of refund application, as

stipulated under Section 11 BB of the Central Excise Act,1944.

7. I find that the issue of interest and its interpretation has been settled by the
Hon’ble Apex court in case of Ranbaxy Laboratories Ltd v/s Union of India [2012
(027ELT 193 SC] wherein it is held that :

(9) “ It is manifest from the a fore-extracted provisions that Section 11 BB
of the Act comes in tb play only after an order for refund has been made under
Section 11BB of the Act. Section 11BB of the Act lays down that in case any duty
paid is found refundable and if the duty is not refunded within a period of three
months from the date of receipt of an application to be submitted under sub-section

(1) of Section 11BB of the Act, then the applicant shall be paid interest at such rate

. as may be fixed by the Central Government, on expiry of a period of three months

from the date of receipt of an application. The explanation appearing below the

proviso to Section 11BB introduced a deeming fiction that where the order for
refund of duty is not made by the Assistant Commissioner of Central Excise or the
Deputy Commissioner of Central Excise but by the court shall be deemed to be an
order made under sub-section (2) of Section 11BB of the Act. It is clear that the

A
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explanation has nothing to do with the postponement of the date from which interest
becomes payable under Section 11BB of the Act.
Menifestly, interest under Section 11BB of the Act becomes payable, if on

expiry of a _period three months from the date of receipt of the application for

refund, the amount claimed is still not refunded, Thus, the only interpretation of

Section 11BB that can be arrived at is that interest under the said section becomes
payable on the expiry of a period of three months from the date of receipt of the
“application under sub-section (1) of Section 11B of the Act and that the said

explanation does not have any bearing or connection with the date from which

interest under Section 11BB of the Act becomes pavable.”

Applying the ratio of the above decision of the Hon’ble Apex Court with the
present appeal, it is observed that the ‘Department’ has misconstrued the decision
of the Hon’ble Apex Court and overlooked the lines “...the said explanation does not
have any be&rq’ng or connection with the date from which interest under Section 11BB of the
Act becomes payable.” As from the above, it is crystal clear that the date from which

the interest becomes payable has to be decided on the merits of the refund claim

and not merely on the ‘words’ of the mandate.

7.1 I further find that, the issue of date of granting interest has been discussed in
detail and recorded at Para-18 of thé impugned order by the adjudicating authority.
Referring to a number of judicial pronouncements, where, in all cases the judicial
authorities have ruled that “interest has to be paid from the date of deﬁosit”. 1 also
find it relevant to refer to the decision of the Hon’ble CESTAT, WZB, Mumbali in
the case of Lanvin Synthetics Pvt. Ltd. Vs Commissioner of Cenntral Excise

(Appeals), Mumbai-I, wherein the Hon’ble Tribunal ruled that :

7. In this case, the department is not contesting the refund of principal amount
sanctioned and paid to the appellant. Part of the interest amount paid to the
appellant is also not in dispute. However, the contention of Revenue is that the
appellant should be entitled for interest on the delayed refund for the period from
15-10-2015 to 22-12-2015 (i.e. the period between expiry of three months from
the date of passing of the order by the Hon'ble Bombay High Court and the date
of sanction of the refund amount by the department).

15. In terms of the directions contained in para 15 of the order, petitioners
approached the jurisdictional authovities for the refund of amounts deposited by
them along with the accrued interest. The Jurisdictional Assistant Commissioner
allowed the request made and granted the refund of the amount deposited along
with the accrued interest from the date of deposit to the date of refund. Against
this order revenue filed the appeal before the Commissioner (Appeals). This
appeal was allowed by the Commissioner (Appeals) by the impugned order,
2R HoNestricting the amount of interest firom the date of the order of Honourable High

P2
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Page 10 of 12



BT &,

e s
iy
RLEN S, Sen

11
F.No. GAPPL/COM/STD/95/2022

17. ... Thus in my view the order of the Commissioner (Appeals) allowing the
appeal filed by tiie revenue and restricting the interest from the date of decision
of Bombay High Court is without jurisdiction and needs fo be set aside on this
count only. :

The facts of the above referred case is identical to the instant case and hence, they
are squarely applicable. The Hon’ble Tribunal has in this case categorically ruled

that, ‘interest is liable to be paid from the date of deposit of the amount’.

7.2 It is also rglevant to refer to the decision of the Hon’ble CESTAT, WZB,
Ahmedabad dated 22.12.2022 in the case of Omega Elevators Vs C.C.E.-
Ahmedabad-I in Service Tax Appeal No. 10626 of 2020-SM wherein the Hon’ble

Tribunal rules that :

2. ... during the investigation appellant paid the service tax amounting to Rs.
51,16,092/-. The matter was adjudicated and the demand was confirmed.
Thereafter, the matter travelled up to this Tribunal and Tribunal vide Final Order
dated 04-04-2019 held that the appellant is not liable to pay service tax.
Thereafier, the appellant claimed the refund fiom the department. The refund
claim was sanctioned to the appellant but interest on account of delayed refund
was not given to the appellant on the ground that there was no delay in
sanctioning of refund amount as per Section 11BB of the Central Excise Act,
1944, On appeal, the Commissioner (Appeals) upheld the order of the
Adjudicating. Authovity, and held that interest liability would arise only after 3
months firom the date of filing of refund application. Ld, Commissioner contended
that since in this case, the refund application was filed only on 11-06-2019 and
the refund sanctioning authority has sanctioned the refund claim on 11.09.2019
i.e, within three months from date of refund application, no interest is payable.

7. On careful consideration of submissions made by both the sides, I find that it is
an amount paid by the appellant as service tax during the course of investigation.
This fact is not in dispute. When any amount paid during the investigation, it is
only a predeposit made by the appellant.On succeeding in the appeal, the
predeposit made in connection to the said appeal is liable to be refunded with
interest. The order of Tribunal has attained finality. In that circumstance, the
appellant is entitled to claim interest from the date of deposit till its realization.
Further, the issue is no longer res integra as the Division Bench of this Tribunal
in Parle Agro (P) Lid. v. Commissioner, CGST - 2021-TIOL-306-CESTAT-ALL,
following the ruling of the Apex Court in Sandvik Asia Ltd. - 2006 (196) E.L.T.
257 (S.C) = 2007 (8) S.T.R. 193 (S.C,) have held that such amount deposited
during investigation and/or pending litigation Is _ipso facto pre-deposit and
interest is payable on such_amount fo the assessee being successful in appeal,
from the date of deposit till the date of refund. Therefore, I am of the view that
impugned order is not sustainable in the eyes of law.

The Hon’ble Tribunal has ruled in this identical case that ‘amount deposited during
investigation and/or pending litigation is ipso facto pre-deposit and interest is
payable on such amount to the assessee being successful in appeal, from the date
of deposit till the date of refund’. The judgement passed in Omega Elevators is of

isdictional Tribunal and is binding upon the Commissioner (Appeals).
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8.  Inview of the above discussions and judicial pronouncements , I am of the
considered view that the impugned order passed by the adjudicating authority
sanctioning interest to the respondent from the date of deposit is legal and proper

and liable to be upheld. Consequently, the appeal filed by the department is

dismissed.
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The appeal filed by the department stands disposed off in above terms.
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